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WATER TREATMENT PLANTS AND OPERATORS 17. 40. 302
Sub- Chapter 3
Wast ewat er Treat ment Works Revol vi ng Fund

17.40.301 PURPGSE (1) The purpose of this subchapter is
to inplement the Water Pollution Control State Revol ving Fund
Act pursuant to Title 75, chapter 5, part 11, MCA and sections
601 t hrough 607 of the Federal Water Pollution Control Act, 33
USC 1381 through 1387, as anended.

(2) This program creates a perpetual financing nmechani sm
for eligible water pollution control projects through use of
| oans and ot her financial incentives.

(3) The departnent of natural resources and conservation
may al so adopt rules that address nmeasures for protecting the
financial solvency of the water pollution control state
revolving fund, including neasures requiring debt security
requi renents for loans. (H story: 75-5-1105, MCA; |1 MP, 75-5-
1105, MCA; NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from
DHES, 1996 MAR p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)

17.40.302 DEFINITIONS In this subchapter, the follow ng
terms have the neanings indicated below, certain of which are
suppl enental to the definitions contained in 75-5-103 and 75-5-
1102, MCA, and sections 601 through 607 of the Federal Wter
Pol lution Control Act, 33 USC 1251 through 1387, as anended
Terns used herein without definition have the meanings given
themin the Act or the federal Act.

(1) "Act" neans the Water Pollution Control State
Revol ving Fund Act, Title 75, chapter 5, part 11, MCA

(2) "Department” nmeans the Montana departnment of
environmental quality established by 2-15-3501, MCA

(3) "Departnent of natural resources and conservation”

means the Montana departnent of natural resources and
conservation established by 2-15-3301, MCA

(4) "Eligible water pollution control projects” neans
projects that neet the requirenents of the federal Act and are
approved by the departnent, including certain wastewater

collection and treatnment system projects, sewage system
projects, storm sewer or storm drainage projects, solid waste
managenent projects, and ot her nonpoint source projects.

(5) "EPA" means the United States environnental protection
agency.

(6) "Federal act" neans the federal Act as defined in 75-
5-1102, MCA

(7) "I ntended use plan" or "IUP' neans the docunent
prepared annual ly by the departnent that identifies uses of the
funds in the program and describes how those uses support the
goal s of the program
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17. 40. 302 ENVI RONVENTAL QUALI TY

(8) "Municipality" neans nunicipality as defined in 75-5-
1102, MCA

(9) "Nonpoint source" means a source of pollutants that
originate from diffuse runoff, seepage, dr ai nage, or
nfiltration.

(10) "Nonpoi nt source managenent plan" neans the nost

recent report submtted by the departnment to EPA pursuant to 33
USC 1329.

(11) "Nonpoint source project” neans a project that has
been approved in the nonpoi nt source managenent plan and that is
eligible and has qualified for financing under the program
pursuant to the federal Act, the Act, these rules, and
applicable departnment of natural resources and conservation
rules, and may include, without limtation, the foll ow ng:

) solid waste managenent systens;

) manure storage facilities;

) mtigation banks;

) urban stormwater runoff;

) ground water protection;

) animal feed operations;

) no-till farm equi pnment;

) wetlands restoration and preservation;

i) stream bank restoration

j) subnerged aquatic vegetation

) construction runoff; and

) conservation easenents.

2) "Project priority list" nmeans the list of projects
expected to receive financial assistance under the program
ranked in accordance with a priority system devel oped under 33
USC 1296.

(13) "Private person" neans a private person as defined in
75-5-1102, MCA

(14) "Professional engineer" neans an engi neer |icensed or
ot herwi se authorized to practice engineering in Mntana pursuant
to Title 37, chapter 67, MCA

(15) "Progrant neans the water pollution control state
revol ving fund program established by the Act.

(16) "Project"” has the sane nmeaning as in 75-5-1102, MCA

(17) "Revolving fund" neans the revolving fund as defined
in 75-5-1102, MCA

(18) "Sewage systent neans any device for collection or
conveyance of sewage or industrial wastes to an ultinmate
di sposal point.
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WATER TREATMENT PLANTS AND OPERATORS 17. 40. 303

(19) "Solid waste managenent systent has the sane neaning
as in 75-10-203, MCA, except that, for the purposes of this
subchapter, the termincludes activities of and conponents and
i nprovenents to a solid waste managenent system incl udi ng, but
not limted to, the acquisition of land, installation of |iners,
monitoring of wells, construction and closure of landfills or
conposting facilities, and all necessary and rel ated equi pnent.

(20) "Treatnent works" has the sanme neaning as in 33 USC
1292.

(21) "Wastewater"” neans sewage, sewage sludge, industrial
wast e, other wastes, or any conbi nation thereof.

(22) "Wastewater systent neans a public sewage system or
other system that collects, transports, treats or disposes of
wast ewat er . (Hi story: 75-5-1105, MCA; | MP, 75-5-1102, MCA
NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from DHES, 1996 MAR
p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)

17.40.303 USE OF THE FUND--ELIG BLE ACTIVITIES FOR FUND
ASSI STANCE (1) The departnment shall adm nister the programin
accordance with the federal Act, the Act, the trust indenture
regarding the program and these rules. |If there is a conflict
anong the Act, the trust indenture, or these rules, the
departnment shall resolve the conflict by applying the foll ow ng
order of precedence:

(a) the Act;

(b) the trust indenture;

(c) these rules.

(2) The revolving fund may be used, without l[imtation

to:

(a) provi de financial assistance to nunicipalities for
constructi on, renovati on, rehabi litation, expansi on,
i nprovenent, or acquisition of publicly owned treatnent works
including, but not Iimted to:

(i) prelimnary planning to determne the feasibility of
the treatnment works, engineering or architectural designs, plans
and wor ki ng draw ngs; or

(i1) construction and constructi on managenent of treatnent
wor ks, including devices and systens used in the storage,
conveyance, treatnment, recycling and reclamation of nunicipa
waste, stormwater runoff, or conbined sewer overfl ows.

(b) rmake loans to municipalities and private persons for
projects that are consistent with the nonpoint source managenent
pl an and that have qualified as nonpoint source projects. These
projects may include, but are not limted to:

(i) prelimnary planning to determine the feasibility of
t he nonpoi nt source project, engineering or architectural plans
and wor ki ng draw ngs; or
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(i1) acquisition of |land and equi pnment and construction of
facilities relating to nonpoint source projects;

(c) earn interest prior to disbursenent, although the
revolving fund may not be nmanaged primarily for this purpose;
and

(e) pay reasonabl e expenses incurred in admnistering the
fund, except that funds used for this purpose may not exceed 4%
or the maxi num anount allowed under the federal Act, of the
capitalization grants received fromthe EPA. (History: 75-5-
1105, MCA; | MP, 75-5-1107, MCA; NEW 1990 MAR p. 1468, Eff.
7/ 27/ 90; TRANS, from DHES, 1996 MAR p. 1499; AMD, 2003 MAR p.
232, Eff. 2/14/03.)

Rul es 17.40. 304 through 17.40. 307 reserved
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17.40. 308 TYPES OF FINANCI AL ASSI STANCE (1) The
departnment or the departnent of natural resources and
conservation may provide financial assistance fromthe revol ving

fund by:
(a) making a loan for the costs of eligible water
pollution control proj ect s, subj ect to the follow ng

requi rements:

(i) the termmy not exceed 20 years after conpletion of
the project, unless otherwise permtted by the federal Act, the
Act, the trust indenture regarding the program the departnent,
and the departnent of natural resources and conservati on;

(ii) repaynment nust begin as prescribed by the departnent
of natural resources and conservation, but in any event not
| ater than one year after project conpletion with all principal
and interest paynents credited directly to the fund;

(i) the loan recipient shall establish a dedicated
source of revenue for repaynent of the |oan; and

(iv) satisfaction of all additional requirements of the
departnment of natural resources and conservati on;

(b) purchasing or refinancing an existing municipal debt
obligation for construction of an eligible water pollution
control project begun after Mrch 7, 1985, subject to all
applicable requirements of the federal Act;

(c) pur chasi ng bond insurance or guaranteeing full and
tinmely paynment of principal and interest on a debt obligation;
or

(d) guaranteeing a revolving fund established by a
muni cipality that is simlar to the state revolving fund.
(Hi story: 75-5-1105, MCA; | MP, 75-5-1107, MCA; NEW 1990 MAR p
1468, Eff. 7/27/90; TRANS, from DHES, 1996 MAR p. 1499; AM,
2003 MAR p. 232, Eff. 2/14/03.)

17.40. 309 CRITERIA FOR FI NANCI AL ASSI STANCE TO
MUNICIPALITIES (1) To be eligible for financial assistance
fromthe revolving fund, a municipality mnust:

(a) meet financial capability requirenments set by the
departnment of natural resources and conservation for the
proposed project that ensure sufficient revenues wll be
avai lable to operate and maintain the project for its usefu
life and to repay the | oan;

(b) agree to operate and maintain the facility constructed
or inproved by the project so that it wll function properly
over the useful life of the project;

(c) mintain proper financial records in accordance with
general | y accepted governnental accounting standards, and agree
to periodic audits by the departnment or a contractor to the
depart nment ;
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(d) neet the statutory requirenments listed in 33 USC 1382
for projects constructed wth funds nade avail able directly by
federal capitalization grants;

(e) provide |egal assurance that the necessary property
titles, easenments, and rights-of-way have been obtained to
construct, operate and maintain the facility;

(f) prepare an engineering report evaluating the proposed

project, including an analysis of cost-effectiveness and
environnmental effects;
(9) nmeet the applicable plan and specification

requi renents for the project (for exanple, for public wastewater
systens, those described in ARM 17.38.101, and for solid waste
managenent systens, those described in ARM 17.50. 506);

(h) utilize proper construction inspection and project
managenent procedures; and

(1) mneet all applicable |ocal, state, and federal |aws and
regul ati ons.

(2) Al projects funded with financial assistance fromthe
revolving fund nust be listed on the project priority list and
i ntended use plan as described in ARM 17.40. 315 and 17. 40. 316,
respectively. (Hstory: 75-5-1105, MCA; | MP, 75-5-1105, 75-5-
1113, MCA; NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from
DHES, 1996 MAR p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)

17.40.310 CRITERIA FOR LOANS TO PRI VATE PERSONS (1) A
private person is eligible for a loan from the fund if the
person's project proposal neets the following criteria:

(a) the project is consistent with the nonpoint source
managenent plan and has qualified as a nonpoint source project;

(b) appropriate technical and adm nistrative assistance is
avail abl e for the project;

(c) public or |andowner support for the project is
denonstr at ed;

(d) adequate funding sources are available to conpletely
finance the project;

(e) the project neets the criteria for loans as stated in
75-5-1113, MCA; and

(f) the project satisfies all conditions for financing of
the project required by the departnent of natural resources and
conservation. (Hi story: 75-5-1105, MCA, I MP, 75-5-1113, MCA
NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from DHES, 1996 MAR

p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)
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17.40. 311 APPLI CATI ON PROCEDURES (1) A conplete
application package may be submtted to the departnment at any
time. The departnent shall consider applications in the order
received. |If the departnment determnes, in its sole discretion,
that it lacks sufficient tinme to consider an application during
the state fiscal year (July 1 through June 30) in which it was
submtted, the department shall consider the application during
t he next fiscal year.

(2) A municipality that seeks direct |oan assistance, a
| oan guarantee, or insurance for a nunicipal obligation nust
submi t:

(a) a conpleted uniformapplication form

(b) a prelimnary engineering or technical report that
i ncl udes an assessnent of the environnmental inpacts associ ated
wi th the proposed project;

(c) plans and specifications of the project, if avail abl e;

(d) a project schedul e;

(e) an engineering contract with information concerning
procurenent of services; and

(f) other information needed for evaluating the project,
as determned by the departnent or required pursuant to
adm nistrative rules issued by the departnent of natural
resources and conservati on.

(3) A nunicipality that seeks | oan assi stance to refinance
projects previously constructed and subject to outstanding
i ndebt edness nust submit:

(a) a conpleted uniformapplication form

(b) cost information, including a description of existing
i ndebt edness;

(c) docunentation indicating how the requirenents |isted
in ARM 17.40. 309 were satisfied when the project was originally
constructed; and

(d) other information needed for evaluating the project,
as determned by the departnment or the departnent of natura
resources and conservati on.

(4) A private person who seeks financial assistance in
connection wth a nonpoint source project nmust submt:

(a) a conpleted loan application in a form determ ned by
the departnment and the departnment of natural resources and
conservation to be appropriate for the private person;

(b) a project work plan;

(c) an inplenmentation schedul e;

(d) a reasonably detailed description of the project;

(e) a reasonably detailed estimate of the cost of the
proj ect ;

(f) a tinetable for the construction of the project and
for paynent of the cost of the project;
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(g) a description of the source or sources of funds to be
used in addition to the proceeds of the loan to pay the cost of
t he project;

(h) a description of the source or sources of revenue
proposed to be used to repay the | oan;

(1) a current financial statenent of the system show ng
assets, liabilities, revenues, and expenses;

(j) a statenment as to whether, at the tinme of application,
there are any outstanding |oans, notes, bonds, or other
obl i gations payable fromthe revenue of the systemand, if so, a
description of the |oans, notes, bonds, or other obligations;

(k) a statenment as to whether, at the time of the
application, there are any outstanding |oans, notes, or other
obligations of the private person and, if so, a description of
the | oans, notes, or other obligations;

(1) all information that the departnent or the departnent
of natural resources and conservation may require in order to
determ ne the effect of making the | oan on the tax exenpt status
of the state's bonds; and

(m all other information that the departnent or the
departnent of natural resources and conservation may require to
determine the feasibility of a project and the applicant's
ability to repay the loan including, but not limted to:

(1) engineering reports;
(i1) economc feasibility studies; and
(ii1) legal opinions.

) other information needed for evaluating the project,
as determned by the departnment or the departnent of natura
resources and conservation. (Hi story: 75-5-1105, MCA; | M
75-5-1111, MCA; NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from
DHES, 1996 MAR p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)

Rul es 17.40.312 through 17.40. 314 reserved
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17.40.315 PRQJECT PRORITY LIST (1) The project priority
list is established for rating and ranki ng possi ble projects for
fund assi stance.

(2) The departnment shall list all potential eligible
projects on the project priority list, including projects
proposed by project applicants and projects that the departnent
determ nes are needed.

(3) The project priority list must include:

(a) a category assignnent for each project based on the
type of construction anticipated,;

(b) an assignnent of a numerical score for each project
t hrough use of the departnment's ranking criteria and ranking
system which nust rate and rank projects according to:

(i) water quality inmpairnent as it relates to:

(A) surface water; and

(B) ground water;

(1i) effectiveness of the proposed project in inproving
wat er quality;

(iii) activity-specific criteria; and

(iv) the applicant's readiness to proceed; and

(c) a systemby which [imted funds are allocated on an
annual basis.

(4) The priority list nmust be revised at least annually to
consider new projects and changes in project status, and to
all ocate avail able revenues from the fund for eligible uses.
(Hi story: 75-5-1105, MCA; | MP, 75-5-1112, MCA; NEW 1990 MAR p
1468, Eff. 7/27/90; TRANS, from DHES, 1996 MAR p. 1499; AM,
2003 MAR p. 232, Eff. 2/14/03.)

17.40.316 | NTENDED USE PLAN- - RANKI NG FOR FUNDI NG PURPOSES

(1) The departnment shall prepare an intended use plan
(1UP) annual ly.

(2) A project selected for funding is subject to denial by
t he departnent of natural resources and conservati on based on
its review for financial capability, as required under 75-5-
1113, MCA

(3) The follow ng factors nust be considered in devel opi ng
the | UP:

(a) ability of each listed project to proceed within the
fiscal year

(b) each project's position on the project priority list;

(c) long-termhealth and viability of the revolving fund,
and the ability of the revolving fund to support the project;
and

(d) financial need of the project applicant. (H story:
75-5-1105, MCA; I MP, 75-5-1112, MCA; NEW 1990 MAR p. 1468, Eff.
7/ 27/ 90; TRANS, from DHES, 1996 MAR p. 1499; AMD, 2003 MAR p.
232, Eff. 2/14/03.)
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17.40.317 PUBLIC PARTICIPATION (1) The project priority
rating and ranking system project priority list, and intended
use plan are subject to full public scrutiny. Each year the
departnent shall mail the draft priority list to the programs
list of interested persons as defined in 2-4-102, MCA, publish
notice of its availability in at least five newspapers of
general circulation, and post such notice on the departnent's
websi te.

(2) After preparation of the draft Mntana rating and
ranki ng system the draft project priority list, and the draft
i ntended use plan, a formally advertised public hearing nust be
held to all ow public comment concerning the rating and ranking
system project priority list, and intended use plan. Al
public coments received by the departnent nust be addressed in
a witten summary. (History: 75-5-1105, MCA, | MP, 75-5-1112,
MCA; NEW 1990 MAR p. 1468, Eff. 7/27/90; TRANS, from DHES, 1996
MAR p. 1499; AMD, 2003 MAR p. 232, Eff. 2/14/03.)

17.40. 318 STATE REVOLVING FUND PROJECTS ELIG BLE FOR
CATEGORI CAL EXCLUSI ON FROM EI'S REQUI REMENT (1) A departnent
action on an application for |oan assistance under Title 75,
chapter 5, part 11, MCA, and this subchapter may receive a
cat egori cal exclusion from the requirements of 75-1-
201(1)(b)(iii), MCA, and ARM 17.4.626 through 17.4.641, if the
departnent determ nes under (2) of this rule that its action on
the application would not individually, collectively, or
cunul atively over tine require an environnental assessnment (EA)
or environnmental inpact statement (EIS), and under (3) of this
rule that its action is not precluded from a categorical
excl usi on.

(2) Actions consistent wth any of the followng
categories are eligible for the categorical exclusion:

(a) actions that are solely directed toward projects
i nvol ving m nor rehabilitation of existing facilities,
functional replacenment of equipnment, or construction of new
ancillary facilities adjacent or appurtenant to existing
facilities. These inprovenents may not decrease the degree of
treatnment of the existing facility; and

(b) actions for projects in sewered conmunities of |ess
t han 10, 000 persons that involve only m nor upgrading or m nor
expansi on of existing treatnment works and do not change existing
unit processes, and that do not directly or indirectly involve
t he extension of new collection systens.

(3) A categorical exclusion may not be granted if:

17- 3856 3/ 31/ 03 ADM NI STRATI VE RULES OF MONTANA



WATER TREATMENT PLANTS AND OPERATORS 17. 40. 318

(a) the action would authorize facilities that wll
provide a new discharge or relocate an existing discharge to
ground or surface waters;

(b) the action will result in an increase above permt
| evel s established for the facility under the Mntana pol | utant
di scharge elimnation system or Mntana ground water pollution
control systemfor either volune of discharge or |oading rate of
pollutants to receiving waters;

(c) the action would authorize facilities that would
provi de capacity to serve a popul ation at |east 30% greater than
t he existing popul ati on;

(d) the departnent has received information indicating
that public controversy exists over the project's potential
effects on the quality of the human environnent; or

(e) the proposed project that is the subject of the state
action shows sone potential for causing a significant effect on
the quality of the human environnment, based on ARM 17.4.608, or
m ght possibly affect:

(1) sensitive environnental or cultural resource areas; or

(11) endangered or threatened species and their critica
habi t at s.

(4) The departnent shall docunent its decision to issue a
categorical exclusion by referencing the application, providing
a brief description of the proposed action, and describing how
the action neets the criteria for a categorical exclusion
wi thout violating criteria for not granting an excl usion.

(5) The departnent may revoke a categorical exclusion if:

(a) the project is not initiated within the tinme period
specified in the facility plan, or a new or nodified application
IS submtted;

(b) the proposed action no |longer neets the requirenents
for a categorical exclusion because of changes in the proposed
action;

(c) new evidence denonstrates that serious |ocal or
envi ronmental issues exist; or

(d) state, local, tribal, or federal |aws may be viol at ed.
(Hi story: 75-5-201, 75-5-1105, MCA; | MP, 75-1-201, 75-5-1105,
MCA;, NEW 1992 MAR p. 1239, Eff. 6/12/92; TRANS, from DHES, 1996

MAR p. 1499.)
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